Town of Kennebunk, Maine

Kennebunk Planning Board Agenda
Zoom Meeting, 7:00 p.m.
Monday, May 18, 2020

* * * Please Note NO NEW BUSINESS AFTER 10:00 PM * * *
I.

Open Meeting

II.

Public Hearing
A. Special Exception Application 7 Bayberry Ave – Residential Structure in Resource
Protection District.

III.

Workshop
A. Potential discussion of Wetlands Mitigation Ordinance (time permitting).

IV.

Other/Information Items

V.

Approval of Meeting Minutes
A. May 11, 2020 Meeting Minutes

VI.

Adjournment

5/18/2020 Town of Kennebunk Planning Board
Meeting
Instructions for Community Participation
This meeting will be conducted using Zoom, a web-based video conferencing tool, under 1
M.R.S.A. § 403-A, which authorizes the Town to hold remote meetings during the state of
emergency declared by the Governor due to the outbreak of COVID-19.
Time: May 18, 2020 7 PM Eastern Time (US and Canada)
Ways to join:
● By computer or mobile device
https://us02web.zoom.us/j/89224153357?pwd=M2NmbFJTU1U0eGplZjlML01xRUwxZz09

or go to ZOOM and enter the meeting ID 892-2415-3357
● By Phone 1 (929) 205-6099
● Password: 577481
Please take a minute to read these important Instructions before you join:
● Please mute your audio and disable your video before joining
● Here are some brief videos to help familiarize you with the Zoom platform
○ Joining a Zoom Meeting (brief instructional video)
○ Video or Audio off by Attendee (brief instructional video)
○ Attendee Controls in a Meeting (brief instructional video)
● PUBLIC COMMENT: If you wish to speak on an agenda item and you are:
● Joining via your computer or cell phone
○ Please use the “raise your hand” feature by clicking “participants”
(computer). The host will be notified and will identify you when it is
your turn to comment.
● Joining via landline phone:
○ The following commands can be entered using your phone’s dial pad
while in a Zoom meeting. The host will be notified and will identify you
when it is your turn to comment.
■ *6 - Toggle mute/unmute
■ *9 - Raise Hand
This meeting will be recorded and posted on our website. We thank you in advance for your patience as
we navigate our virtual meetings and welcome your feedback
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Town of Kennebunk
Planning Board
Meeting Minutes
Monday, May 11th, 2020
Present: Chris MacClinchy—Chair; Richard B. Smith—Vice Chair; Janice Vance; Robert Metcalf;
Edward Trainer—Alt.; David Smith—Secretary
Also Attending: John Stoll—Town Planner
1. Open Meeting
C. MacClinchy opened the meeting at approximately 7:00 PM. Today is Monday, May
11th, 2020. He notes that this meeting is being conducted via Zoom [technology] under
emergency authority given by the Governor’s emergency declaration that allows meeting
remotely. He notes that [the Board] will continue with the practice of keeping everyone
muted and if [anyone] has a question they can raise their hand [using the “raise hand”
feature, which will signal C. MacClinchy] to recognize [the individual]. He states that if
there are questions or comments [that people should] “feel free” to “raise their hand.” He
notes that the Town Planner, John Stoll, and all Board members are present, [as well as]
some applicants and potentially “some others.”
2. Agenda Items
I. Public Hearing: Special Exception Application for 28 Old Port Road Recreational Dock
C. MacClinchy states that [the first agenda item] is a special exception application for 28 Old Port
Road, a recreational dock. He notes that [the Board]] will get an overview and the applicant will
give a full explanation, plus any changes they’ve made since the last meeting. He notes that the
Board will [then] ask questions and will open up a public hearing. He states that at the end of the
public hearing, the Board may take action on the application.
J. Stoll states that this is project 8-20, map 82, lot 21, [with applicants] Thomas and Debbie
Walker, [seeking] permission [to construct] a private recreational dock that connects to a seasonal
ramp and float. He notes that the site walk was on May 2nd, 2020 and tonight is the public hearing.
He states that they have [received] all State and local reviews except [the Historic Preservation
Committee’s] review.
Lisa Vickers introduces herself from Atlantic Environmental, here on behalf of the applicants. She
notes that [the applicants] own the lot [and that] it was part of a larger lot that was split off in 2010.
She notes that part of the approval [of this lot split] was that they were allowed to have a shared
dock between the three [new] lots. She notes that the other properties have not expressed an
interest in [constructing a dock] and this owner ([the applicant]) would like a dock and is opening it
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to the neighbors as well. She notes that he is proposing a 4x20-foot pier supported with timber
pilings and helix anchors; a 3x20-[foot] ramp; a 5x16-[foot] float, and an Accudock. She notes that
the ramp and float will be in place seasonally. She states that [the application has been reviewed by
the] River Committee Harbor Master, the DEP, the Army Corps [of Engineers]. She states that the
dock will have partial access. She notes that the float has float skids and is elevated off the mud at
low tide. She states that they updated the plan to show the area they will store the float. She notes
that the abutters that want to use to use the dock can put [their canoes in an upland area, as shown
on the revised plan]. She notes that they have [rerouted the access path away from the wetland that
the Board noted on the site walk, and have updated the plan with this change]. She states that they
reached out to [the abutter to the west with information regarding the dock and path] and they said
they approve the dock and approve [the path]. She notes that the abutters to the east they have
reached out to and have had no luck getting in touch with them. She notes that they were the ones
that originally subdivided the land so they know the common law restriction which is in all the
deeds. She states that it is “tricky” because [the Board] wanted a “sign off” from “everyone,” but
they have had a challenging time getting ahold of [the abutters to the east]. She notes that she did
update the plan for the lot to the east [regarding the access path] to be confirmed with the
landowner. She states that they have to go to the Historic [Preservation Committee] when they
open up their meetings again.
J. Vance states that she was just reviewing the plan again and it looked as though the helix [anchors]
were on the upland further away from the drop off of the edge that they saw on the site walk. She
notes that on the plan, [they look to be] 4-5 [feet away, and seemed to be closer on the site walk].
L. Vickers states that the plan is based on elevations. She notes that the plan is more accurate and
[on the site walk, the flags must have been too close to the bank]. She states that she did talk to
Custom Floats about how they attach [the anchors], and she showed the view [on the plan]
regarding the timber pilings. She notes that there will be a timber header and then a helix [anchor]
will be [attached] to that. She notes that they have different shaft diameters. She states that “Dale
Dyer” from Custom Floats said they will use a smaller diameter to eliminate erosion. She notes
that [“Dale Dyer” originally] looked at doing a 2-inch pipe support, but given the potential for ice
and the flows of the river, it would be more secure to have a helix [anchor]. She notes that the
[anchors] are a bit “further back” [than was seen on the site walk].
D. Smith states that Tim Forrester’s letter was “really good” in terms of issues they talked about
[on the site walk]. He notes that when they were on the site walk, he asked about the in-out
movement of the float in terms of how [the Board] can be certain [of the float’s] movement and
[be assured the float] will set down on both skids in a predictable manner.
L. Vickers states that this [question] “slipped” her mind and she can check back with T. Forrester.
D. Smith states that [the Board] wants success with this and not have to be worried about [the float]
overstepping the stops, [as this] defeats the purpose. He notes that he looked at the letter [by T.
Forrester] to make sure there was some sort of a declaration or statement that no storage of
watercraft [be on] intertidal banking. He notes that [the intertidal banks] have mud flats and are
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lightly vegetated. He notes that his concern is that, given the 3-foot width of the ramp, without
enough room on the dock itself, people are going to bring their watercraft up the narrow 3-foot
ramp and put [the watercraft] on the upland. He notes that it may be “enticing” [for individuals to
want to leave their watercraft on the upland between tides]. He notes that the dock doesn’t provide
temporary storage. He notes that he assumes [individuals will bring watercraft to the upland for]
permanent [storage].
L. Vickers states that the tide does come up, so [people] wouldn’t want to leave [their watercraft]
for a more than a day. She notes that the float is 16-feet [long] and the idea is that the [watercraft
will be stored in the upland away from the sensitive areas]. She notes that they will put something
on the plan to add that in.
D. Smith states that he took a look at the Butler Preserve which is “downstream” and there were a
lot of people walking and it was “amazing” the disturbance to the clay. He notes that this is not
something the Planning Board wants to see, [by] having watercraft on the mud flats next to the
ramp. He wonders if [L. Vickers] is comfortable with the wordsmithing [of this addition to the
plan]. He notes that with three potential users, some who are not present in this meeting [may not]
understand the intention [of protecting the mud flat].
R. Metcalf thanks [L. Vickers] for moving the pier back because they talked [previously] about that
being too close to the embankment. He notes that for storing canoes and kayaks in the upland,
they had talked about a rack.
L. Vickers states that after talking to the neighbors, their intent is to use a canoe and the owner will
have one float with a flat bottom. She notes that [the rack] is something they could figure out
“down the road,” [as] it didn’t seem they needed it “at the moment.” She notes that the owner of
the property intends to use [the dock] and the neighbors said that “maybe” they will use it [as well].
She notes that she can show something [on the plan] that is more formal [to represent the rack].
R. Metcalf states that his concern is if “you wind up” with multiple [watercraft] and have them
laying on the [underbrush for a length of time], there will be susceptibility of [destroying] the
vegetation. He suggests a rack of logs to elevate the storage of the watercraft. He notes that for the
storage of the float, [the float cannot be installed until] the 15th of April and [has to be removed by]
the 15th of October. He notes that [the float when stored] shouldn’t be on the vegetation. He
wonders about the relocation of the access path. He wonders about removal of vegetation [for the
path].
L. Vickers states [they are removing] some shrubs, [with] no digging or putting down mulch—just
trampling.
R. Metcalf states that the Historic Preservation [Committee’s approval] was one of his questions.
He notes that the subdivision [requirement was that there would be] one centralized dock with a
note on the plan [and that] it would be a shared dock. He notes that as part of the conditions of
approval, a copy of the deeds for each [lot] should be attached to the file for anyone else “coming
along,” that the one dock is the sole dock to serve all three lots.
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R. Smith states that he doesn’t have any further questions.
E. Trainer notes that he appreciates the work [the applicant] has done. He notes that his concern
was related to the top of the bank and the deed attached to the plan, and those have been dealt
with, so he has no real questions.
C. MacClinchy opens up the public hearing. He states that if members of the public wish to speak,
to please use the “raise hand” function in the [Zoom technology] chat box.
[No hands are virtually raised].
C. MacClinchy states that, in seeing no hands raised or public members present, he will close the
public hearing. He notes that if there are any other questions, [individuals should] raise their
hands, otherwise [the Board] will go through the Findings of Fact, Conditions of Approval [and
Conclusions of Law form]:
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Town of Kennebunk
Community Development Department
Planning Board
John Stoll
Town Planner

Project:
Project #
Property Owners:
Map/Lot:

May 11, 2020
Project Summary – Special Exception Application
Findings of Fact, Conditions of Approval, and Conclusions of Law
Walker Recreational Dock
#08-20
Thomas & Debbie Walker
Map 82, Lot 21

Determination of Completeness:
The application is complete.
Project Description:
The applicant is requesting permission to construct a private recreational dock consisting of a permanent
pier that connects to a seasonal ramp and float.
Project Details:
Zoning:
Existing Use:

Coastal Residential (CR); Shoreland (SH)
Single Family Residential

1.

General Comments

1.1

The following comments pertain to Special exception plan set for Thomas & Debbie Walker.

1.2

The Board held a site walk on May 2, 2020.

1.3

The Board held a public hearing on May 11, 2020

1.4

The applicant has provided evidence of approvals from the following: Maine Department of
Environmental Protection (MDEP); Army Corps of Engineers (ACOE); Kennebunk River
Committee; and Harbormaster. This application will still require Historic Preservation Review
and a condition of approval has been added to the appropriate location in this report.

2.

Article 7.1.A. Special Exception Approval Standards

2.1

Hazards to vehicular or pedestrian traffic Met _X_; Not Met __; Not Applicable __
Fact(s)
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•

The proposed dock is intended for private use and would not be expected to increase the
volume of vehicular traffic at this location.

Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not create hazards to vehicular or pedestrian traffic on the roads and sidewalks
serving the proposed use as determined by the size and condition of such roads and sidewalks,
lighting, drainage, intensity of use by both pedestrians and vehicles and the visibility afforded to
pedestrians and the operators of motor vehicles.
2.2

Water pollution

Met _X_; Not Met __; Not Applicable __

Fact(s)
• The proposed dock will be supported with timbers and helix anchors that will be installed
hydraulically to minimize potential sedimentation or erosion during construction.
Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not cause water pollution, sedimentation, erosion, contaminate any water
supply nor reduce the capacity of the land to hold water so that a dangerous aesthetically
unpleasant, or unhealthy condition may result.
2.3

Unhealthful conditions Met _X_; Not Met __; Not Applicable __
Fact(s)
• This proposed dock is not expected to generate smoke, dust, or other airborne
contaminants.
Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not create unhealthful conditions because of smoke, dust, or other airborne
contaminants.

2.4

Nuisances to neighboring properties

Met _X_; Not Met __; Not Applicable __

Fact(s)
• The proposed seasonal dock is for private recreational use primarily during daylight
hours.
• This is a shared dock with deeded access to the abutting neighbors.
• No lighting has been proposed for this recreational dock.

2.5

Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not create nuisances to neighboring properties because of odors, fumes, glare,
hours of operation, noise, vibration or fire hazard or unreasonably restrict access of light and air
to neighboring properties.
Peculiar physical characteristics
Met _X_; Not Met __; Not Applicable __
Fact(s)
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•

There are no known peculiar physical characteristics that will create or aggravate adverse
environmental impacts on the applicant’s or surrounding properties.

Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed location for the use has no peculiar physical characteristics due to its size, shape,
topography, or soils which will create or aggravate adverse environmental impacts on
surrounding properties.
2.6

Depreciation of economic value Met _X_; Not Met __; Not Applicable __
Fact(s)
• The proposed use is for a private dock. There are other private docks currently located
within the area.
Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use has no unusual characteristics atypical of the generic use which proposed use will
depreciate the economic value of surrounding properties; and

2.7

Shoreland Overlay District

Met _X_; Not Met __; Not Applicable __

Fact(s)
• MDEP and Army Corps of Engineers have reviewed this project and have not identified
any concerns regarding fisheries, aquatic life, bird, and other wildlife habitat.
• The pier portion of the dock will be elevated with a 1:1 for height to width to conserve
shoreland vegetation.
• There are no public facilities within the project location
• There is no public access within the project site.
• The project site is a privately owned, residential property located in an Open Space
priority area as identified on the Town of Kennebunk’s Open Space Map. The proposed
dock will prevent trampling of marsh vegetation from foot traffic and dragging of
watercraft will prevent degradation of the riparian habitat. No further development in
this area is proposed.
• The area is located in the A2 zone.
• There are no known archaeological or historic sites at the project site.
Condition of Approval: This application will be reviewed and approved by the Kennebunk
Historic Preservation Committee prior to the issuance of a building permit.
Conclusion: Based upon these facts and those in the record the Planning Board finds that the
proposed use will not result in damage to spawning grounds; will conserve shoreland vegetation
and visual points of access to waters as viewed from public facilities along with access to waters.
The proposed use will conserve the Town’s Open Space Plan priority areas; will avoid problems
associated with flood plain development; will protect archaeological and historic resources; and
will not have an adverse impact on wildlife habitat.
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2.8

Resource Protection District

Met _X_; Not Met __; Not Applicable __

Fact(s)
• The applicant analyzed alternatives to determine the most suitable location to site the
proposed dock. The proposed dock is functionally water dependent. All proposed
structures have been located outside the mapped Priority II wetland. The location was
selected given that it meets the length requirement of Article 10 of the Town’s Ordinance
and will not impact navigation.
• The dock is functionally water dependent and will be located on a natural ground slope of
less than twenty (20) percent.
Conclusion: Based upon these facts and those in the record the Planning Board finds that there is
no other location on the property where the structure can be built; the parent lot on which the
structure is proposed was established and recorded prior to June 15, 1994, there is only one
dwelling on this lot. Additionally, all proposed buildings, sewage disposal systems and other
improvements are located on natural ground slopes less than twenty percent; and located outside
the floodway of the 100-year floodplain. The total ground floor area of the structure has been
limited to a maximum of 1,500 square feet; and all structures are set back from the normal highwater line to the greatest practical extent.
3.

Article 10. A. Section 3E. Piers, Docks, Wharves etc. Met _X_; Not Met __; Not Applicable

3.1

New structure extending over or below normal high water line of a water body or wetland.
Fact(s)
• The proposed dock has been reviewed by the MDEP, ACOE, River Committee, and
Harbormaster.
• Reference 2.7 of this report and associated condition.
Conclusion: Based upon this/these facts and those in the record the Planning Board finds that
this use will obtain all applicable permits from MDEP as well as all other applicable Federal and
state approval as required.

3.2

Additional Standards

Met _X_; Not Met __; Not Applicable __

(a) Wildlife Habitat of species considered endangered or threatened by Maine Department of
Inland Fisheries and Wildlife or US Fish and Wildlife Service
•

The area is not located within the wildlife habitat of species considered endangered or
threatened by the MIDFW or USFWS.
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(b) Piers, docks, wharves, walkways, ramps and floats constructed to meet standards for
Appurtenant Structures as set forth in FEMA 55. The area of a float or floats shall not exceed
200 sf.
•

The proposed dock will not exceed 200 square feet.

(c) Minimum 60’ of shore frontage.
•

This property appears to have at least 116 feet of shore frontage

(d) No portion of a pier or float shall be located within 25 feet of a property line.
•
•

The proposed dock will be located approximately 19.5’ from the easterly property
boundary.
The dock will be shared with the abutting lot owners and this complies with Article 10,
Section 3.E.(d) permitting the reduction of the 25’ side setback.

(e) Appropriate pile installation techniques utilized. Ramp, walkway, pier at least 1 foot above
the ground. Paint, stains, and waterproofing shall not be applied. Stairs no wider than 4’
•

The proposed dock will be elevated over marsh vegetation and will provide a 1:1
height/width, allowing light penetration to the vegetation. The pier will be supported
with helix anchors that will be installed hydraulically to minimize disturbance of
sediments. The ramp and pier will be at least one foot above the ground. Deck boards
will be a minimum of 6” in width and spaced ½ inch apart. No paints, stains, or
waterproofing will be applied. The Applicant does not propose stairs as the proposed
dock will begin in the upland.

(f) Structure shall not interfere with existing natural beach areas, nor impede legitimate passage.
•

No beach area will be within the project area.

(g) Minimize adverse effects on fisheries
•

The proposed dock will land just beyond the bank, minimizing the distance it extends
within the Kennebunk River. In addition, the ramp and float will be in place on a
seasonal basis, further minimizing potential impacts to fisheries. No fishery concerns
were identified by MDEP and ACOE

(h) No larger than necessary. No wider than 4’. Pairs of pilings or supports shall not be closer
than 10 feet.
• 4’ and pilings not closer than 10 feet
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(i) Lighting to illuminate walkways, ramps and floats only and must meet private outdoor
lighting standards.
•

No lighting has been proposed for this proposed dock system.

(j) No new structure built on, over or abutting a pier, dock or other structure extending beyond
the high waterline of a water body unless the structure requires direct access to the water
body or wetland as an operational necessity.
•

No new structure has been proposed to be built on, over or abutting a pier, dock or other
structure extending beyond the high waterline of a water body.

(k) New permanent piers and docks on non tidal waters shall not be permitted unless it is clearly
demonstrated to the Planning Board that a temporary pier or dock is not feasible.
•

The proposed dock is located on tidal waters.

(l) No existing structures built on, over or abutting a pier, dock, wharf extending beyond the
normal high waterline of a water body or within a wetland shall be converted to residential
dwelling units in any district.
•

The applicant does not plan to convert any existing structure to a residential dwelling
unit.

(m) Structures built on, over or abutting a pier, wharf, dock or other structure extending beyond
the normal high water line of a water body or within a wetland shall not exceed 20 feet in
height above the pier, wharf, dock or other structure.
•

No structures have been contemplated to be built over or abutting a pier, wharf, dock or
other structure as a component of this project.

(n) Any pier, walkway, dock or wharf, including ramps and floats, shall be no longer than a total
length of 100 feet nor extend more than 1/5 of the way across a body of water.
•

The bank to bank width is approximately 186 feet. 1/5 of this distance is 37.2 feet and
the proposed dock will extend 36.6 feet. In addition, the total length of the dock is
approximately 43 feet.

(o) Off-season storage of temporary floats, ramps or walkways must be on upland areas so as to
not damage marine or freshwater vegetation.
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•

The ramp will be stored on the pier and the float will be stored in the upland during the
off-season.

Condition of Approval:
(a)

The floats and ramp will be removed by October 15th and installed no earlier than
April 15th

Conclusion: Based upon this/these facts and those in the record the Planning Board finds that
this application makes sufficient efforts to protect the habitat of species considered endangered or
threatened by Maine IF&W and/or US Fish and Wildlife service, and is not located within a flood
hazard zone.

4.

Decisions.

4.1

On May 11, 2020 the Kennebunk Planning Board voted to approve the Special Exception
application of Thomas & Debbie Walker to construct a private, recreational dock system subject
to the following condition(s) of approval:

4.2

(a)

The floats and ramp will be removed by October 15th and installed no earlier than
April 15th

(b)

This application will be reviewed and approved by the Kennebunk Historic
Preservation Committee prior to the issuance of a building permit.

(c)

That a note be added to the plan referencing the approved subdivision and
reference to shared dock.

(d)

That supports be provided to store water craft above the surface of the ground
to protect vegetation and the supports be provided to store the dock sections in
the off season to protect vegetation.

(e)

That copies of the three property deeds be provided for the file that document
rights for a shared dock.

On May 11, 2020 the The Kennebunk Planning Board voted to approve the Findings of Fact,
Conditions of Approval, and Conclusions of Law for project #8-20.

Prepared by: JCS
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During the reading of the Findings of Fact, Conditions of Approval, and Conclusions of law, R.
Metcalf notes that the lot itself was recorded prior to June 15th, 1994, [but that] the parent lot was
created then; C. MacClinchy notes that this doesn’t change the ability to have approval; R. Metcalf
states that [the Board] needs to clarify. D. Smith notes that there is no request for lighting in this
application. C. MacClinchy states that, based on a condition in the deeds, [the Board] states that
this is a shared dock with the two abutting neighbors, so the setbacks are really from the parties that
are not sharing the dock, so it meets the standard. J. Vance wonders if [the Board] wants the
adjacent property owner to come before [the Board regarding any changes to the access path in
their area]; C. MacClinchy notes that the note on the maps “says” [the path must be] finalized prior
to the issuance [of a building permit] and he doesn’t know if this is something the Code Officer
signs off on; J. Stoll states that [the Board] could put a condition that if there was any concern from
the neighbors, the Code Officer can choose to forward this back to the Planning Board; R. Metcalf
states that [if] the location of the pathways from the abutting properties is substantially altered than
what is shown on the plan, then it requires review. D. Smith states that, with respect to the
deviation with the 25-feet from the property line, he notes that because this is a shared dock,
[someone informed him] that it [was required to have] a 25-foot setback of the boundary line; C.
MacClinchy states that this was his understanding of the regulation; J. Stoll states that this is what
the regulation reads; R. Metcalf suggests adding in a reference to the zoning [that allows the dock
to be] closer than 25-feet. J. Stoll wonders if “they clarified they were at four feet”; C. MacClinchy
states, “yes.”
D. Smith moves that the Town of Kennebunk Planning Board approve the Town of Kennebunk
Findings of Fact, Conditions of Approval and Conclusions of Law for project 8-20 as conditioned.
R. Metcalf seconds the motion.
R. Metcalf states that he would like to reference back to the conditions in the comments [for the
motion]: that notes be on the plan regarding the subdivision approval; that supports be provided
for watercraft and seasonal storage of floats; and that copies of deeds for individual lots be attached
to the file.
J. Vance votes in favor of the motion.
D. Smith votes in favor of the motion.
R. Metcalf votes in favor of the motion.
C. MacClinchy votes in favor of the motion.
R. Smith votes in favor of the motion.
All in favor, none opposed. The motion passes 5/0.
D. Smith moves that the Town of Kennebunk Planning Board approve the special exception
[application] for the Walker recreational dock, project 08-20, [for] Thomas and Debbie Walker,
tax map 82, lot 21; the application is complete and the applicant is requesting a private recreational
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dock with a permanent pier to a seasonal float, with access to two abutting lots in the coastal
residential and shoreland zone.
R. Metcalf seconds the motion.
C. MacClinchy adds [to the motion], with additional conditions that the floats and ramps be
removed by October 15th and installed no later than April 15th and that the application be [reviewed
by the Historic Preservation Committee prior to the issuance of a building permit].
D. Smith adds that L. Vickers will be checking with T. Forrester about providing clarification to J.S
toll about anchoring the float to see if it is suitable to the rise and fall [of the river], as it should on
the skids.
J. Vance votes in favor of the motion.
D. Smith votes in favor of the motion.
R. Metcalf votes in favor of the motion.
C. MacClinchy votes in favor of the motion.
R. Smith votes in favor of the motion.
All in favor, none opposed. The motion passes 5/0.
3. Approval of Minutes of Previous Meeting
C. MacClinchy states that the next item is to review “a bunch of meeting minutes.” He notes that
they will go from the newest [minutes] to the oldest.
C. MacClinchy begins reviewing [the meeting minutes from] April 27th, 2020.
D. Smith moves that the Town of Kennebunk Planning Board approve the Town of Kennebunk
Planning Board meeting minutes form April 27th, 2020, as corrected.
J. Vance seconds the motion.
All in favor, none opposed. The motion passes 5/0.
C. MacClinchy begins reviewing the meeting minutes from Monday, April 13th, 2020.
D. Smith moves that the Town of Kennebunk Planning Board approve the Town of Kennebunk
Planning Board meeting minutes for April 13th, 2020, as corrected.
J. Vance seconds the motion.
All in favor, none opposed. The motion passes 5/0.
C. MacClinchy begins reviewing the meeting minutes for [Monday] March 9th, 2020.
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D. Smith and R. Smith state that [they were not present at the March 9th, 2020 Planning Board
meeting and therefore abstain. Because of these abstentions, E. Trainer becomes a voting
member].
R. Metcalf moves to approve the minutes as presented.
J. Vance seconds the motion.
All in favor, none opposed. The motion passes 4/0.
4. Other Business
J. Stoll [states that the Board must schedule a site walk for a previous application regarding a site
off of Brown Street].
C. MacClinchy wonders if the site is already flagged. J. Stoll states that it is his assumption [that it
is]. He notes that he wasn’t at the meeting [where the application] was reviewed.
C. MacClinchy confirms that the application is off Brown Street. J. Stoll states, “that is right.”
C. MacClinchy proposes a site walk for “this Saturday morning” at 8AM. [The Board members
have no objection].
C. MacClinchy asks [J. Stoll] to check with Steve Doe [the representative of the applicant] for
[availability on] Saturday, May 16th at 8AM [for a site walk]. He asks J. Stoll to send [the Board
members] the address again [of the site] and perhaps the application, or at least part of the site
map. He notes that it has been “a while” since [the Board reviewed the application].
R. Metcalf asks [J. Stoll] to send a PDF of the layout plan that they could print off. He notes that
the property [in question] is on the right of the train trestle.
C. MacClinchy notes that the next meeting is moved to May 18th, “next Monday night,” rather than
on Memorial Day.
J. Stoll states that [the next meeting’s agenda contains] a public hearing for the 7 Bayberry Special
Exception [application] and possibly discussing the wetland mitigation ordinance.
C. MacClinchy wonders about the York Street subdivision. J. Stoll states that he hasn’t received
any other applications on that yet.
D. Smith asks that “someone” describe to him the special exception for 7 Bayberry [Avenue]. J.
Stoll states that this is the house in the resource protection [area]. C. MacClinchy adds that they
did a site walk “on there on Saturday.”
J. Vance wonders about the lot split [sketch plan] that they did a site walk on a “couple weeks ago.”
J. Stoll states that he hasn’t received any new applications so far. C. MacClinchy states that [the
applicant] is trying to finalize where the driveway was coming out “on that one.”
5. Adjourn

Town of Kennebunk Planning Board
Meeting Minutes for May 11th, 2020
Page 15 of 16
D. Smith moves to adjourn.
J. Vance seconds the motion.
All in favor, none opposed. The motion passes 5/0.
The meeting adjourned at approximately 8:35 PM.

Respectfully submitted by Megan M. Hall.
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Town of Kennebunk
Community Development Department
Planning Board
John Stoll
Town Planner

Project:
Project #
Property Owners:
Map/Lot:
Address:

May 18, 2020
Project Summary – Special Exception Application
Findings of Fact, Conditions of Approval, and Conclusions of Law
Dow Special Exception
#07-20
Stacy Dow
Map 92, Lot 52
7 Bayberry Road

Determination of Completeness:
The application appears to be complete.
Project Description:
The applicant is requesting permission to construct a 1492 sf single-family residence within the RP
District subject to Special Exception review.
Project Details:
Zoning:
Existing Use:

Coastal Residential (CR); Resource Protection District (RP)
Single Family Residential

1.

General Comments

1.1

The following comments pertain to Special exception plan set for Stacy Dow.

1.2

The Board held a site walk on May 2, 2020

1.3

The Board held a public hearing on May 18, 2020

2.

Article 7.1.A. Special Exception Approval Standards

2.1

Hazards to vehicular or pedestrian traffic Met __; Not Met __; Not Applicable __
Fact(s)
 The proposed construction is a single family structure
 An anticipated 10 additional vehicle trips per day would be anticipated from this use.

Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not create hazards to vehicular or pedestrian traffic on the roads and sidewalks
serving the proposed use as determined by the size and condition of such roads and sidewalks,
lighting, drainage, intensity of use by both pedestrians and vehicles and the visibility afforded to
pedestrians and the operators of motor vehicles.
2.2

Water pollution

Met __; Not Met __; Not Applicable __

Fact(s)
 The proposed residential structure would not be anticipated to create any water
contamination.
Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not cause water pollution, sedimentation, erosion, contaminate any water
supply nor reduce the capacity of the land to hold water so that a dangerous aesthetically
unpleasant, or unhealthy condition may result.
2.3

Unhealthful conditions Met __; Not Met __; Not Applicable __
Fact(s)
 This proposed single family residence would not be expected to create airborne
contaminatnts.
Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not create unhealthful conditions because of smoke, dust, or other airborne
contaminants.

2.4

Nuisances to neighboring properties

Met __; Not Met __; Not Applicable __

Fact(s)
 This single family residence would not be expected to create odors, fumes, glare,
vibration, fire hazard, noise, or restrict access of light and air to neighboring properties.
 There are other single family residences near this project location.
Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use will not create nuisances to neighboring properties because of odors, fumes, glare,
hours of operation, noise, vibration or fire hazard or unreasonably restrict access of light and air
to neighboring properties.
2.5

Peculiar physical characteristics

Met __; Not Met __; Not Applicable __

Fact(s)
 There are no known peculiar physical characteristics that will create or aggravate adverse
environmental impacts on the applicant’s or surrounding properties.

Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed location for the use has no peculiar physical characteristics due to its size, shape,
topography, or soils which will create or aggravate adverse environmental impacts on
surrounding properties.
2.6

Depreciation of economic value Met __; Not Met __; Not Applicable __
Fact(s)
 The proposed construction is a single family residence within a residential district.
Conclusion: Based upon this fact and those in the record the Planning Board finds that the
proposed use has no unusual characteristics atypical of the generic use which proposed use will
depreciate the economic value of surrounding properties; and

2.7

Shoreland Overlay District

Met __; Not Met __; Not Applicable __

Fact(s)
 MDEP and Army Corps of Engineers have reviewed this project and have not identified
any concerns regarding fisheries, aquatic life, bird, and other wildlife habitat.
 There are no public facilities within the project location
 There is no public access within the project site.
 There are no known archaeological or historic sites at the project site.
Condition of Approval: All applicable federal and state permits will be submitted prior to the
issuance of a building permit.
Conclusion: Based upon these facts and those in the record the Planning Board finds that the
proposed use will not result in damage to spawning grounds; will conserve shoreland vegetation
and visual points of access to waters as viewed from public facilities along with access to waters.
The proposed use will conserve the Town’s Open Space Plan priority areas; will avoid problems
associated with flood plain development; will protect archaeological and historic resources; and
will not have an adverse impact on wildlife habitat.
2.8

Resource Protection District

Met __; Not Met __; Not Applicable __

Fact(s)
 The proposed structure appears to be located as far away from the resource as possible
while conforming to existing zoning requirements.
 The lot appears to have been created as part of the Seabreeze Acres subdivision in 1968.
 The total ground floor of the structure is approximately 1492 sf.
 The structure is located outside of the A2 Zone.

Conclusion: Based upon these facts and those in the record the Planning Board finds that there is
no other location on the property where the structure can be built; the lot on which the structure is
proposed was established and recorded prior to June 15, 1994; there is only one dwelling on this
lot. Additionally, all proposed buildings, sewage disposal systems and other improvements are
located on natural ground slopes less than twenty percent; and located outside the floodway of the
100-year floodplain. The total ground floor area of the structure has been limited to a maximum
of 1,500 square feet; and all structures are set back from the normal high-water line to the greatest
practical extent.
3.

Decisions

3.1

The Kennebunk Planning Board could make a motion to approve the Special Exception
application of Stacy Dow to construct a single family residence within a Resource Protection
District subject to the following condition(s) of approval:
(a)

3.2

All applicable federal and state permits will be submitted prior to the issuance of a
building permit.

The Kennebunk Planning Board could make a motion to approve the Findings of Fact, Conditions
of Approval, and Conclusions of Law for project #07-20.

Prepared by: JCS

ARTICLE 15
SHORELAND REGULATIONS
Section 1. Applicability
This section shall apply to all lands within the Shoreland Overlay District and Resource Protection District
as defined in Article 3 of this ordinance
Section 2. Shoreland Permit Required
There shall be no filling of wetlands except as approved by the Planning Board under the applicable
provisions of Article 15, Section 3, Performance Standards and as approved by the US Army Corps of
Engineers and by the Department of Environmental Protection, as applicable.
A. Purpose
The Town of Kennebunk’s Shorelands and Wetlands are indispensable and fragile resources that
provide many public benefits.
B. Shoreland Application Procedures
1. Required Submissions:
(a) Application – the applicant shall submit eleven (11) copies of the completed application,
application fee including any professional review costs, and all items listed in Article 15,
Section 2.B.1
(b) A plan showing the full extent of any wetlands impacts and encroachment.
(c) If a road or driveway is associated with any wetlands impact or shoreland encroachment,
then a road profile shall be submitted at the direction of the Town Engineer

(d) Erosion control details fully illustrating the plan’s conformance with Article 15, Section
3.B,
2. Additional Requirements for projects requiring mitigation:
(a) A mitigation plan prepared by a certified wetlands specialist which:
•

Delineates and evaluates the functions and values of the wetland/shoreland site
being impacted by the proposed development.

•

Addresses the impacts to the aquatic resource, and

•

Proposes a plan for replacing the loss of the aquatic resource and/or buffer area by
creating, restoring, and/or enhancing similar aquatic resource functions and values

3. Review Procedures.
(a) Once the Town Planner receives a complete application, the application set will be
distributed to the Town Engineer, Code Enforcement Officer, and Conservation
Commission for their review.
(1) Applications for Piers, Docks, Wharves along the Kennebunk River shall be
sent to the Kennebunk River Committee for their review.
(b) The Town Planner will place the complete application on the next available
development review meeting of the Kennebunk Planning Board.
Section 3. Performance Standards
A. Agriculture
(1) All spreading of manure shall be accomplished in conformance with the Manure Utilization
guidelines published by the Maine Department of Agriculture on November 1, 2001, and the
Nutrient Management Law (7 M.R.S.A sections 4201-4209).
(2) There shall be no tilling of soil within seventy-five (75 feet, horizontal distance, of the normal
high-water line of any water body listed in Article 3, Section 2.B or 3.B.(1) and (2) or within
twenty-five (25) feet, horizontal distance, of the normal high-water line of other streams or
wetlands located in a shoreland zone.
(3) Where soil is tilled in a Resource Protection area or where soil in excess of 20,000 sq. ft.
lying either wholly or partially within the area covered by this Ordinance is tilled in the
Shoreland Overlay District such tillage shall be carried out in conformance with the
provisions of a Conservation Plan which meet the standards of the State Soil and Water
Conservation Commission. The number of the plan shall be filed with the Planning Board.
Nonconformance with the provisions of such Conservation Plan shall be considered to be a
violation of this Ordinance.
(4) Manure shall not be stored or stockpiled within one hundred (100) feet, horizontal distance,
of the normal high-water line of any great pond, river, perennial stream or wetland. All
manure storage areas within the shoreland zone must be constructed or modified, such tha the
facility produces no discharge of effulent or contaminated storm water.
(5) Agricultural activities within the Shoreland Overlay District involving tillage of soil greater
than forty thousand (40,000) square feet in surface area, within the shoreland zone shall
require a Conservation Plan to be filed with the Planning Board. Non-conformance with the
provisions of said plan shall be considered to be a violation of this Ordinance.
(6) Newly established livestock grazing areas shall not be permitted within one hundred (100)
feet, horizontal distance, of the normal high-water line of a great pond classified GPA; within
seventy five (75) feet, horizontal distance, of other water bodies and coastal wetlands, nor
within twenty-five (25) feet, horizontal distance, of tributary streams and freshwater
wetlands. Livestock grazing associated with ongoing farm activities, and which are not in

conformance with the above setback provisions may continue, provided that such grazing is
conducted in accordance with a Conservation Plan.
B. Filling, Grading, Lagooning, Dredging
Any work under this subsection shall not begin until a permit has been issued for the proposed
activity by the Code Enforcement Officer. The applicant shall satisfy the Code Enforcement
Officer that:
1) The smallest amount of bare ground will be exposed for the shortest time feasible;
2) Temporary ground cover, such as mulch, will be used and, as soon as possible, permanent
cover, such as sod, will be planted;
3) Diversions, silting basins, terraces and other methods to trap sediment will be used;
4) Lagooning will be conducted in such a manner as to avoid creation of fish trap
conditions;
5) Fill will be stabilized according to accepted engineering standards;
6) Fill will not restrict the flow of a natural drainageway;
7) Sides of a channel or artificial waterway will be stabilized to prevent slumping;
8) Sides of channels or artificial watercourses will be constructed with slopes of 2 feet
horizontal to 1 foot vertical or less steep, unless bulkheads or riprapping are used; and
9) On slopes greater than 25%, there shall be no grading or filling within one hundred (100)
feet of the normal high water mark except to protect the shoreline and prevent erosion.

C. Clearing or removal of Vegetation for Activities other than Timber Harvesting
(1)

Within a Resource Protection District, there shall be no cutting of vegetation within the
strip of land extending seventy-five (75) feet, horizontal distance, inland from the normal
high-water mark line, except to remove safety hazards.
Elsewhere, in the Resource Protection District, the cutting or removal of vegetation shall
be limited to that which is necessary for uses expressly authorized in that district.

(2)

Except in areas as described in paragraph (1) above, and except to allow for the
development of permitted uses, within a strip of land extending one hundred (100) feet,
horizontal distance, inland from the normal high-water line of a great pond or a river
flowing to a great pond and seventy-five (75) feet, horizontal distance, from any other
water body, tributary stream, or the upland edge of a wetland, a buffer strip of vegetation
shall be preserved as follows:
(a)

There shall be no cleared opening greater that two hundred and fifty (250) square
feet in the forest canopy (or other existing woody vegetation if a forest canopy is

not present) as measured from the outer limits of the tree or shrub crown.
However, a footpath not to exceed six (6) feet in width as measured between tree
trunks and/or shrub stems is allowed, provided that a cleared line of sight to the
water through the buffer strip is not created.
(b)

Selective cutting of trees within the buffer strip is permitted, provided that a well
distributed stand of trees and other natural vegetation is maintained. For the
purposes of Section (D)(2)(b) a "well-distributed stand of trees" adjacent to a great
pond classified GPA or a river or stream flowing to a great pond classified GPA,
shall be defined as maintaining a rating score of 24 or more in each 25-foot by 50foot rectangular (1250 square feet) area as determined by the following rating
system.
Diameter of Tree at 4-1/2 feet Above
Ground Level (inches)
2 - < 4 in.
4 - <8 in.
8 - <12 in.
12 in. or greater

Points
1
2
4
8

Adjacent to other water bodies, tributary streams, and wetlands, a "well-distributed
stand of trees" is defined as maintaining a minimum rating score of 16 per 25-foot
by 50-foot rectangular area.
The following shall govern in applying this point system:
(i)
where the

The 25-foot by 50-foot rectangular plots must be established
landowner or lessee proposes clearing within the required buffer;

(ii) Each successive plot must be adjacent to, but not overlap a previous plot;
(iii) Any plot not containing the required points must have no vegetation removed
except as otherwise allowed by this Ordinance;
(iv) Any plot containing the required points may have vegetation removed down to
the minimum points required or as otherwise allowed by is Ordinance;
(v) Where conditions permit, no more than 50% of the points on any 25-foot by 50-

foot rectangular area may consist of trees greater than 12 inches in diameter
For the purposes of this section “other natural vegetation” is defined as retaining existing
vegetation under three (3) feet in height and other ground cover and retaining at least five
(5) saplings less than two (2) inches in diameter at four and one half (4 ½) feet above
ground level for each 25-foot by 50-foot rectangle area. If five saplings do not exist, no
woody stems less than two (2) inches in diameter can be removed until 5 saplings have
been recruited into the plot.
(c)

Pruning of tree branches, on the bottom third of the tree is permitted.

(d)

In order to maintain a buffer strip of vegetation, when the removal of storm

damaged, diseased, unsafe, or dead trees results in the creation of cleared openings,
these openings shall be replanted with native tree species, unless existing new tree
growth is present.

(3)

(e)

In order to protect water quality and wildlife habitat, existing vegetation under
three (3) feet in height and other ground cover, including leaf litter and the forest
duff layer, shall not be cut, covered, or removed, except to provide a footpath or
other permitted uses, except as described in Section 3.D.2 and 2(a) above.

(f)

Notwithstanding the above provisions, no more than 40% of the total volume of
trees four (4) inches or more in diameter, measured at 4½ feet above the ground
level may be removed in any ten (10) year period.

At distances greater than one hundred (100) feet, horizontal distance, from a great pond or
a river flowing to a great pond and seventy-five (75) feet, horizontal distance, from the
normal high-water line of any other water body, tributary stream, or the upland edge of a
wetland, there shall be allowed on any lot, in any ten (10) year period, selective cutting of
not more than forty (40) percent of the volume of trees four (4) inches or more in diameter,
measured 4½ feet above ground level. Tree removal in conjunction with the development
of permitted uses shall be included in the forty (40) percent calculation. For the purposes
of these standards, volume may be considered to be equivalent to basal area.
In no event shall cleared openings for any purpose, including but not limited to, principal
and accessory structures, driveways, lawns and sewage disposal areas, exceed in the
aggregate, twenty-five (25) percent of the lot area for that part of the lot area located in the
shoreland zone, or ten thousand (10,000) square feet, whichever is greater, including land
previously cleared. This provision shall not apply to the mixed use, commercial, business
or industrial districts.

4.

Legally existing nonconforming cleared openings may be maintained, but shall not be
enlarged, except as permitted by this ordinance.

5.

Fields and other cleared openings which have reverted to primarily shrubs, trees, or other
woody vegetation, shall be regulated under the provisions of this section.

D. Piers, Docks, Wharves, Breakwaters, Causeway, Marinas, Bridges, and Uses Extending Over or
Below the Normal High Water Line of a Water Body or Within a Wetland.
(1)

Any new permanent, temporary, or material expansion or alteration of a pier, dock, wharf,
bridge, or other structure or use extending over or below the normal high water line of a
water body or within a wetland shall require a building permit; subject to prior Special
Exception review and approval by the Planning Board. Any new permanent structure, or
expansion thereof, shall require a permit from the Department of Environmental Protection
(DEP) pursuant to the Natural Resources Protection Act, 38 M.R.S. A. Section 480-C.
Permits may also be required from the Army Corps of Engineers if located in navigable
waters. In addition, the applicant shall be required to obtain any other federal and state
approvals that may be needed, including evidence of a submerged land lease from the
Maine Bureau of Public Lands, if applicable. Prior to Planning Board’s final action on any
Kennebunk River related application, a copy of the application shall be forwarded to the
Kennebunk River Committee and Harbormaster for review and comment; which shall be

made part of the Planning Board’s record.
(2)

In addition to federal or state permits which may be required for such structures and uses,
they shall conform to the following:
(a)

For the purpose of the protection of property against flood and/or storm damage
and the protection of identified sensitive environmental habitats, piers, docks,
wharves, walkways, ramps or floats shall not be permitted in any areas identified
as Velocity Zones as shown on the most recent Flood Insurance Rate Map
produced by FEMA,

(b)

No new permanent, temporary or material alteration of a pier, dock, wharf, bridge,
or other structure shall be permitted within the wildlife habitat of species
considered endangered or threatened by the Maine Department of Inland Fisheries
and Wildlife or U.S. Fish and Wildlife Service,

(c)

Piers, docks, wharves, walkways, ramps and floats shall be constructed to meet the
standards for “Appurtenant Structures” as set forth in FEMA 55, Coastal
Construction Manual, third edition, June 2000, as amended. The area of a float or
floats shall not exceed 200 square feet, except that when shared by two or more
abutting property owners as delineated in 10.3. E. (d), two such floats may be used,

(d)

Piers, docks, wharves, walkways, ramps or floats require the lot to have a minimum
of 60 feet of shore frontage. If a property owner does not meet this standard, the
applicant may co-apply with an abutter or abutters and must demonstrate that in
combination with such abutting property, this standard will be met. The agreement
for shared maintenance, and repair costs, outlining pier location and shared access,
including any property easements, must be recorded with the York County
Registry of Deeds. Once a property owner has entered into a shared pier agreement,
that property owner forfeits the right to build his or her own pier. Subdivisions and
Condominium Homeowners Associations with 60 feet or more of frontage are
allowed to build only one pier and if the frontage is at least 100 feet, may have a
maximum of two floats. All members shall use that pier jointly.

(e)

No portion of a pier or float shall be located within 25 feet of a property line or
property line extension seaward, unless the pier is a shared pier as per 10.3.E.(d),

(f)

Access from the shore shall be developed on soils appropriate for such use and
constructed so as to control erosion and avoid adverse impact on coastal or
freshwater vegetation. Appropriate pile installation techniques shall be utilized to
minimize disturbance of sediments. Any ramp, walkway or pier shall be at least
one foot above the ground, as measured from the lowest part of the structure. Deck
boards shall be a maximum of 6 inches in width and spaced ½ inch apart. Paint,
stains and water proofing shall not be applied. Coastal bank shall be protected from
erosion by the use of suitable stairs no wider than four feet,

(g)

The location of any structure shall not interfere with existing developed or natural
beach areas, nor impede legitimate passage along a beach,

(h)

The facility shall be located so as to minimize adverse effects on fisheries.

(i)

The facility shall be no larger in dimension than necessary to carry on the activity
and be consistent with the surrounding character and uses of the area. A
noncommercial ramp, pier, walkway, dock or wharf shall not be wider than four
feet. Pairs of pilings or supports shall be not closer than ten feet,

(j)

Lighting to illuminate walkways, ramps and floats only, and ,any such lighting
must meet the private outdoor lighting standards of this ordinance,

(k)

No new structure shall be built on, over or abutting a pier, dock, or other structure
extending beyond the normal high waterline of a water body or within a wetland
unless the structure requires direct access to the water body or wetland as an
operational necessity,

(l)

New permanent piers and docks on non tidal waters shall not be permitted unless
it is clearly demonstrated to the Planning Board that a temporary pier or dock is
not feasible, and a permit has been obtained from the DEP, pursuant to the Natural
Resources Act , 38 M.R.S.A., Section 480-C,

(m)

No existing structures built on, over or abutting a pier, dock, wharf or other
structure extending beyond the normal high waterline of a water body or within a
wetland shall be converted to residential dwelling units in any district,

(n)

Structures built on, over or abutting a pier, wharf, dock or other structure
extending beyond the normal high water line of a water body or within a wetland
shall not exceed twenty (20) feet in height above the pier, wharf, dock or other
structure,

(o)

Any pier, walkway, dock or wharf, including ramps and floats, shall be no longer
than a total length of 100 feet nor extend more than one fifth (1/5) of way across
a body of water. The Planning Board may, upon review, modify the length
requirement if it is demonstrated that no other reasonable alternative exists to
provide water access,

(p)

Off–season storage of temporary floats, ramps or walkways must be on upland
areas so as to not damage marine or freshwater vegetation. Caution must be
exercised to avoid damage to shoreline banks and shoreline vegetation. Ramps
may be stored on piers or docks. All stored items must be properly and safely
secured so as not to become a wind or wave borne hazard in a severe storm or
hurricane, and

(q)

Enlargements, alterations, repairs, or the rebuilding of nonconforming piers,
docks, walkways, wharves, ramps or floats shall be governed by the provisions of
Art. 5. of the ordinance.

E. Campgrounds
Campgrounds shall conform to the minimum requirements imposed under State licensing
procedures and the following:

(1)

Campgrounds shall contain a minimum of five thousand (5,000) square feet of suitable
land, not including roads and driveways, for each site. Land supporting wetland vegetation,
and land below the normal high-water line of a water body shall not be included in
calculating land area per site.

(2)

The areas intended for placement of the recreational vehicle, tent, or shelter and utility and
service buildings, shall be set back a minimum of one hundred (100) feet horizontal
distance from the normal high water mark of any pond, river, tributary stream, wetland, or
salt water body as defined.

F. Roads, Driveways and Parking Areas
The following standards shall apply to the construction of roads, driveways, parking areas and
drainage systems, culverts and other related features.
(1)

The Planning Board, (or the Site Plan Review Board or Staff Review Committee in the
case of site plan applications), may approve a road, driveway, and/or parking area plan
which is exempt from the setbacks imposed by Article 8, Section 16.D upon a finding that
no reasonable alternative exists, and upon a clear showing by the applicant that no greater
setback can be achieved, and that appropriate techniques will be used to prevent
sedimentation of the water body. Such techniques may include, but are not limited to, the
installation of settling basins, and/or the effective use of additional ditch relief culverts and
turnouts placed as to avoid sedimentation of the water body, tributary stream, or wetland,
On slopes of greater than twenty (20) percent, the road, driveway and/or parking area
setback shall be increased by ten (10) feet horizontal distance for each five (5) percent
increase in slope above twenty (20) percent. Roads and driveways providing access to
permitted structures within the setback area shall comply fully with the requirements of
Section D.(1) except for that portion of the road or driveway necessary for direct access to
the structure.

In no case shall the Planning Board, Site Plan Review Board, or Staff Review Committee reduce
the road, driveway, or parking area setback to less than 50 feet from the shoreline of a water
body or tributary stream, or from the upland edge of a coastal wetland or Priority 1 wetland,
except for water crossings and unless otherwise allowed by the terms of the underlying
district standards in the Ordinance.
(2)

Existing public roads may be expanded within the legal road right-of-way regardless of its
setback from a water body, tributary stream or wetland.

(3)

New roads and driveways are prohibited in a Resource Protection District, except to
provide access to permitted uses within the district, or as approved by the Planning Board
upon a finding that no reasonable alternative route or location is available outside the
district, in which case the road and/or driveway shall be set back as far as practicable from
the normal high-water line of a water body, tributary stream, or upland edge of a wetland.

(4)

Road and driveway banks shall be no steeper than a slope of two (2) horizontal to one (1)
vertical, and shall be graded and stabilized in accordance with the provisions for erosion
and sedimentation control contained herein.

(5)

Road and driveway grades shall be no greater than ten(10) percent, except for short

segments of less than two hundred (200) feet.
(6)

In order to prevent road and driveway surface drainage from directly entering water bodies,
tributary streams or wetlands, roads and driveways shall be designed, constructed, and
maintained to empty onto an unscarified buffer strip at least fifty (50) feet, plus two times
the average slope, in width between the outflow point of the ditch or culvert and the normal
high-water line of a water body, tributary stream, or upland edge of a wetland. Surface
drainage which is directed to an unscarified buffer strip shall be diffused or spread out to
promote infiltration of the runoff and to minimize channelized flow of the drainage through
the buffer strip.

(7)

Ditch relief (cross drainage) culverts, drainage dips and water turnouts shall be installed in
a manner effective in directing drainage onto unscarified buffer strips before the flow gains
sufficient column or heat to erode the road, driveway or ditch. To accomplish this, the
following shall apply:
(a)

Ditch relief culverts, drainage dips and associate water turnouts shall be spaced
along the road or driveway at intervals no greater than indicated in the following
table:
Grade
(Percent)
0-2
3-5
6-10
11-15
16-20
21+

(b)

Spacing
(Feet)
250
200-135
100-80
80-60
60-45
40

Drainage dips may be used in place of ditch relief culverts only where the road
grade is ten (10) percent or less.
Article 10, Page 9
Part A. Environmental, Section 3

(8)

(c)

On sections having slopes greater than ten (10) percent, ditch relief culverts shall
be placed at approximately a thirty (30) degree angle downslope from a line
perpendicular to the centerline of the road or driveway.

(d)

Ditch relief culverts shall be sufficiently sized and properly installed in order to
allow for effective functioning and their inlet and outlet ends shall be stabilized
with appropriate materials.

Ditches, culverts, bridges, dips, water turnouts and other storm water runoff control
installations associated with roads and driveways shall be maintained on a regular basis to
assure effective functioning.

G. Sanitary Standards
All subsurface sewage disposal systems shall be installed in conformance with the State of Maine
Subsurface Wastewater Disposal Rules.

(1)

All subsurface sewage disposal systems shall be located in areas of suitable soil of at least
one thousand (1,000) square feet in size.

(2)

The minimum setback for subsurface sewage disposal facilities shall be no less than one
hundred (100) horizontal feet from the normal high water mark of a perennial water body.
This requirement shall not be reduced by variance.
a)
clearing or removal of woody vegetation necessary to site a new system and any
associated fill extensions, shall not extend closer than seventy-five (75) feet,
horizontal distance, from the normal high-water line of a water body or the upland
edge of a wetland and
b)
a holding tank is not allowed for a first-time residential use in the shoreland overlay
zone or resource protection zone.

(3)

Replacement systems shall meet the standards for replacement systems as
contained in the rules.

H. Signs
Signs within the shoreland areas shall comply with the standards of the applicable underlying zones.
I. Timber Harvesting
(1)

Within the strip of land extending seventy-five (75) feet inland from the normal high-water
line in a shoreland area zoned for resource protection abutting a great pond, there shall be
no timber harvesting, except to remove safety hazards.

(2)

Except in areas as described in Paragraph 1 above, timber harvesting shall conform with
the following provisions:
(a)

Selective cutting of no more than forty (40) percent of the total volume of trees
four (4) inches or more in diameter measured at 4 1/2 feet above ground level on
any lot in any ten (10) year period is permitted. In addition:
(i)

Within one hundred (100) feet, horizontal distance, of the normal highwater line of a great pond or a river flowing to a great pond and within
seventy-five (75) feet, horizontal distance, of the normal high-water line
of other water bodies, tributary streams, or the upland edge of a wetland,
there shall be no clearcut openings. A well distributed stand of trees and
other vegetation, including existing ground cover, shall be maintained.

(ii)

At distances greater than one hundred (100) feet, horizontal distance, of a
great pond or river flowing to a great pond and greater than seventy-five
(75) feet, horizontal distance, of the normal high water line of other water
bodies or the upland edge of a wetland, harvesting operations shall not
create single clearcut openings greater than ten thousand (10,000) square
feet in the forest canopy. Where such openings exceed five thousand
(5,000) square feet, they shall be at least one hundred (100) feet apart.
Such clear-cut openings shall be included in the calculation of total volume
removal. For the purposes of these standards, volume may be considered
to be equivalent to basal area.

J.

(b)

No accumulation of slash shall be left within fifty (50) feet of the normal highwater line of a water body. In all other areas, slash shall either be removed or
disposed of in such a manner that it lies on the ground, and no part thereof, extends
more than four (4) feet above the ground. Any debris that falls below the normal
high-water line of a water body shall be removed.

(c)

Timber harvesting equipment shall not use stream channels as travel routes except
when:
(i)
Surface waters are frozen; and
(ii)
The activity will not result in any ground disturbance.

(d)

All crossings of flowing water shall require a bridge or culvert designed in
conformance with U.S. Army Corps of Engineer Standards, except in areas with
low banks and channel beds which are composed of gravel, rock or similar hard
surface which would not be eroded or otherwise damaged.

(e)

Skid trail approaches to water crossings shall be located and designed so as to
prevent water runoff from directly entering the water body or tributary stream.
Upon completion of timber harvesting, temporary bridges and culverts shall be
removed and areas of exposed soil revegetated.

(f)

Except for water crossings, skid trails and other sites where the operation of
machinery used in timber harvesting results in the exposure of mineral soil shall
be located such that an unscarified strip of vegetation of at least seventy-five (75)
feet in width for slopes up to ten (10) percent shall be retained between the exposed
mineral soil and the normal high-water line of a water body or upland edge of a
wetland. For each ten (10) percent increase in slope, the unscarified strip shall be
increased by twenty (20) 2feet. The provisions of this paragraph apply only to a
face sloping toward the water body or wetland, provided however, that no portion
of such exposed mineral soil on a back face shall be closer than twenty-five (25)
feet from the normal high-water line of a water body or upland edge of a wetland.

Water Quality
No activity shall deposit on or into the ground or discharge to the waters of the State any
pollutant that, by itself or in combination with other activities or substances, will impair
designated uses or the water classification of the water body, tributary stream or wetland.

K.

Erosion and Sediment Control
(1)

All activities which involve filling, grading, excavation or other similar activities which
result in unstabilized soil conditions and which require a permit shall require a written soil
erosion and sedimentation control plan in conformance with York County Soil and Water
Conservation District Standards. The plan shall be submitted to the permitting authority
for approval and shall include, where applicable, provisions for:
(a)

Mulching and revegetation of disturbed soil.

(b)

Temporary runoff control features, such as hay bales, silt fencing or diversion
ditches.

(c)

Permanent stabilization structures such as retaining walls or riprap.

(2)

In order to create the least potential for erosion, development shall be designed to fit with
the topography and soils of the site. Areas of steep slopes where high cuts and fills may
be required shall be avoided wherever possible, and natural contours shall be followed as
closely as possible.

(3)

Erosion and sedimentation control measures shall apply to all aspects of the proposed
project involving land disturbance, and shall be in operation during all stages of the
activity. The amount of exposed soil at every phase of construction shall be minimized to
reduce the potential for erosion.

(4)

Any exposed ground area shall be temporarily or permanently stabilized within one (1)
week from the time it was last actively worked, by use of riprap, sod, seed, and mulch, or
other effective measures. In all cases, permanent stabilization shall occur within nine (9)
months of the initial date of exposure. In addition:

(5)

L.

(a)

Where mulch is used, it shall be applied at a rate of at least one (1) bale per five
hundred (500) square feet, and shall be maintained until a catch of vegetation is
established.

(b)

Anchoring the mulch with netting, peg and twine or other suitable method may be
required to maintain the mulch cover.

(c)

Additional measures shall be taken where necessary in order to avoid siltation into
the water. Such measures may include the use of staked hay bales and/or silt
fences.

Natural and man-made drainage ways and drainage outlets shall be protected from erosion
from water flowing through them. Drainageways shall be designed and constructed in
order to carry water from a twenty-five (25) year storm or greater, and shall be stabilized
with vegetation or lined with riprap.

Storm Water Runoff
(1)

All new construction and development shall be designed to minimize storm water runoff
from the site in excess of the natural predevelopment conditions. Where possible, existing
natural runoff control features, such as berms, swales, terraces and wooded areas shall be
retained in order to reduce runoff and encourage infiltration of stormwaters.

(2)

Stormwater runoff control systems shall be maintained as necessary to ensure
proper functioning.

NOTE: The Stormwater Management Law (38 M.R.S.A. section 420-D) requires a full permit to
be obtained from the DEP prior to construction of a project consisting of 20,000 square
feet or more of impervious area or 5 acres or more of a developed area in an urban impaired
stream watershed or most-at-risk lake watershed, or a project with 1 acre or more of
developed area in any other stream, coastal or wetland watershed. A permit-by-rule is
necessary for a project with one acre or more of disturbed area but less than 1 acre
impervious area (20,000 square feet for most-at-risk lakes and urban impaired streams) and

less than 5 acres of developed area. Furthermore, a Maine Construction General Permit is
required if the construction will result in one acre or more of disturbed area.
M.

Archaeological Sites
Any proposed land use activity involving structural development or soil disturbance on or adjacent
to sites listed on, or eligible to be listed on the National Register of Historic Places, as determined
by the permitting authority, shall be submitted by the applicant to the Maine Historic Preservation
Commission for review and comment, at least twenty (20) days prior to action being taken by the
permitting authority. The permitting authority shall consider comments received from the
Commission prior to rendering a decision on the application.

N.

Shoreland/Wetland Mitigation Plan
1. Purpose-The Town of Kennebunk’s Shorelands and Wetlands are indispensable and fragile
resources that provide many public benefits including:
•

Maintenance of surface and groundwater quality through nutrient cycling, sediment
trapping, and serving as biological and chemical oxidation basins;

•

Flood and storm water runoff control through temporary water storage, slow release, and
ground water recharge;

•

Open space and passive outdoor recreation areas; and

•

Habitat for fish and wildlife, and rare, threatened or endangered wildlife and plant species.

In recognition of the cumulative effect that frequent minor Shoreland/wetland alterations may have
on the environment of the Town, as well as the less frequent larger alterations, these
mitigation/compensation standards require that all proposed wetland alterations and/or
development be reviewed by the Conservation Commission and receive Shoreland/wetland
mitigation plan approval by the Planning Board prior to receiving any permits from the Code
Enforcement Officer.
2. Exemptions –
a. A Shoreland / Wetlands Permit is not required under this section for:
(1.) Alterations in a wetland for an emergency repair of a public road, rail or utility line
crossing or a river, stream or brook for a distance of up to 100 feet from the normal
high water line on both sides, measured perpendicular to the bank of the river, stream
or brook, and provided the total project affects 500 square feet or less of the channel;
(2.) Walkways/Access structures. A wetland alteration consisting of a walkway or access
structure for public purposes or that is necessary to comply with the Americans with
Disabilities Act; or
(3.) Wetland alteration activities required to perform compensation as a condition of a
Natural Resources Protection Act (NRPA) permit by the Maine Department of
Environmental Protection (MDEP) pursuant to the MDEP Wetlands and Waterbodies
Protection Rules

b. Access roads to a single lot of record that affect XXX or less of wetlands and their setbacks
do not require a compensation project plan.

3. Compensation Project Plans
A. Additional Plan Information: Any plan which includes a compensation project will include
the information required in Part II. Of the NRPA Application; except that any deed
restrictions or conservation easements shall grant a right of enforcement to the Town of
Kennebunk.
B.

Types of Compensation Projects: More than one type of compensation project may be
allowed on a single project. Compensation project may include:
1. Preservation: Preservation of existing wetlands and/or adjacent uplands where the site
to be preserved provides significant wetland functions and values that might otherwise
be degraded by unregulated activity;
2. Restoration: Restoration of previously degraded wetlands, including but not limited to,
removal or invasive non-native wetland plants; or
3. Enhancement: For the purposes of this Ordinance, enhancement is any activity
improving the ability of an existing, degraded wetland or water body to support natural
aquatic life, through substantial alterations to the soils, vegetation and/or hydrology.
4. Creation: For the purpose of compensation, is defined as an activity bringing a wetland
into existence at a site where it did not formerly occur.

C. Compensation amounts – The following ratios indicate the acreage needed in a
compensation project relative to the acreage altered by the proposed project or activity.
•

8:1 for preservation projects. At the discretion of the permitting authority, upland areas
adjacent to a wetland may be included in a preservation project;

•

1:1 for restoration or creation projects

•

5:1 for enhancement projects
All amounts are doubled for wetlands of Special Significance as defined in Article 2,
Section

D. Location of Compensation Projects – The mitigation project shall take place in a location:
(1) On or close to the project site as possible; preference shall be given to restoration
projects that will off-set lost functions and values within, or in close proximity to, the
affected wetland.
(2) If approved by the permitting authority, compensation may occur in an off-site location
within Kennebunk where it will satisfy local wetland protection priorities.
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E. Standards for Compensation Projects – Where a compensation project is required, the
following standards shall apply:
•

Financial and Technical Capability: The applicant shall demonstrate sufficient
financial resources to complete the proposed compensation work, including
subsequent monitoring and corrective actions, if applicable. The applicant shall also
demonstrate, for restoration or enhancement projects, sufficient scientific expertise to
carry out the proposed compensation work

•

Monitoring - For restoration or enhancement projects, the applicant set forth a plan for
annual reporting and remediation measures during monitoring of the restored wetland
or enhancement over a minimum of five (5) years, which shall include contingency
plans for replanting or other corrections if the project fails to meet project goals during
that time. The annual report will be addressed to the Kennebunk Town Planner, with
a copy sent to the Conservation Commission.

•

Maintenance - For restoration, enhancement, or creation projects, the permit holder
shall be required to conduct activities to assure the accomplishment of compensation
goals, after the implementation phase of a compensation project has been completed.

•

Persistence - For restoration, enhancement, and creation projects, on the basis of an
updated functional assessment, a minimum of 85% of the compensation area must
successfully replace the altered wetland's functions and values after a period of three
years unless otherwise approved by the permitting authority. If this level is not
achieved, or if evidence exists that the compensation site is becoming less effective,
the Town may require additional monitoring and corrective action, or additional
wetland restoration in order to achieve the compensation ratio as originally approved.

•

Protection - A compensation project involving restoration or preservation of wetlands
and/or preservation or enhancement of upland areas adjacent to wetlands shall ensure
that the wetlands will remain wetlands in perpetuity, and any upland areas will remain
undeveloped in perpetuity, through a covenant and restriction in the deed, or a
conservation easement conveyed to a local or state conservation group or the Town of
Kennebunk, and approved by the permitting authority. Any easement or deed
restriction shall list the Town of Kennebunk as an enforcing agent. The scope of
permitted land management practices to be included in the easement or covenant and
deed restriction shall be subject to approval by the permitting authority.

•

Completion – The Compensation Project Plan must be completed prior to, or
concurrent with, the permitted alteration, unless otherwise approved by the permitting
authority.
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F. Performance Guarantee. A Compensation Project Plan approval shall not be deemed final nor shall
the final site plan be released until the developer has filed a performance guarantee with the Town
Manager covering 125% of the cost of the Compensation Project Plan. The performance guarantee
may be tendered in any of the forms listed in Article 11.10.B of this ordinance and will be held for
three years.
4. Wetland Compensation Fees
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A. Wetland Compensation: When a proposed activity or development will unavoidably impact a
wetland area of 500 square feet or greater, a fee shall be assessed and payment shall be submitted
per subsection (B) below, payable to the Town of Kennebunk, prior to issuance of a permit. Such
fee will only be accepted if the applicant does not have the option to propose a feasible wetland
compensation project that would receive approval of a wetland compensation project consistent
with this Ordinance, and shall submit information required for compensation projects as provided
in Part II of the NRPA Permit Application. A wetland compensation project must be approved by
the permitting authority.
B. Wetland Compensation Fees
1. Compensation fee amounts. Compensation fees shall be computed using the calculation devised
under the Maine Natural Resources Protection Act (NRPA) (38 M.R.S.A. § 480 Z). The average
assessed land valuation will be the current average assessed per acre value of land in the Town
of Kennebunk. If Wetlands of Special Significance, as defined in Article 2, Section 2, are
affected, the calculation above will be multiplied by two. In addition, a 5% administration fee
will be assessed. Any compensation fee shall be paid to the Town of Kennebunk which shall
deposit it into a Wetlands Compensation Fund.
C. Wetland Compensation Fund
1. Establishment. The municipal officers shall establish a Wetland Compensation Fund on or
before the effective date of this Ordinance.
2. Purposes and Uses. The Fund shall be permanently and exclusively dedicated to payment of
costs and related expenses of wetland compensation projects as defined in this Ordinance, which
are approved by the Town’s permitting authority and the Board of Selectmen. Costs for
administering the fund may be charged to the fund, but shall not exceed five percent of the fees
collected or deposited pursuant to this Ordinance.
3. Payments to the Fund. Compensation fees collected pursuant to this Ordinance shall be
deposited into the Fund. The Town of Kennebunk may accept payments into the Wetland
Compensation Fund for compensation required by the state or federal governments for permits
issued by those authorities for wetland alterations.
4. Administration.
a) The Town of Kennebunk may make payments from the fund consistent with the
purposes and uses of the fund as stated in 4(C)(2).
b) Income received under this subsection may be invested as provided by law. Interest on
these investments must be credited to the Wetlands Compensation Fund.
c) The Town of Kennebunk may enter into an enforceable, written agreement with a
public, quasi-public, or private non-profit organization dedicated to the protection of
wetlands and other natural areas for the purposes of administering the Wetlands
Compensation Fund and ensuring that compensation projects are implemented
consistent with the standards and provisions for compensation projects set forth in this
Ordinance. If compensation fees are provided to an authorized organization, the
organization shall maintain records of expenditures and provide an annual summary
report to the Town of Kennebunk. If the organization does not perform in accordance
with this subsection or with the requirements of the written agreement, the Town of
Kennebunk may revoke the organization's authority to conduct activities in accordance
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with this subsection. If an organization's authorization is revoked, any funds provided
to it must be returned to the Compensation Fund.
d) Any compensation fee deposited into the Fund for a permit issued pursuant to this
Ordinance that is not committed to a specific wetland compensation project within ten
years of deposit into the Fund shall be transferred to the Kennebunk Conservation Land
Purchase Account to be used for wetland restoration, replacement or enhancement.
9. Expiration of Permits
A Shoreland / Wetlands Permit issued pursuant to this Ordinance shall remain effective for as long
as the accompanying NRPA permit is valid, and may be renewed for up to 1 year.
10. Amendments to the Permit
Wetlands Permits are dependent upon and limited to the wetland mitigation proposals contained in
the permit application and supporting documents submitted and affirmed by the applicant. Any
variation from the wetland mitigation plans, proposals, and supporting documents, except minor
changes that do not affect approval standards or alter the essential nature of the compensation
proposal and which have been endorsed in writing on the permit by the Code Enforcement Officer,
is subject to review and approval by the Board that granted the original approval.
11. Review and Approval Criteria – The Planning Board (or Site Plan Review Board in the case of Site
Plan Application) may permit wetland fills and/or development within the Shoreland setback area
upon a positive finding that each of the following criteria has been met:
a) The project will not fill or disturb a Wetland of Special Significance or its setback.
a)b)The project will not fill or disturb a wetland within the Coastal Residential District or the Rural
Conservation District.
b)c)For projects that fill or disturb from 1 to 499 square feet of wetland and/or Shoreland Zone
setback area not described in 11a or 11b, above,, the applicant has made a clear showing that:
(1) No reasonable alternative exists and that no greater setback from the
Shoreland/wetland area can be achieved. The applicant shall provide evidence that the
following alternatives are not feasible:
• Utilizing, managing or expanding one or more other sites that would avoid or
reduce the wetland impact,
• Reducing the size, scope, configuration or density of the project as proposed,
thereby avoiding or reducing the wetland impact, and
• Developing alternative project designs, such as cluster development, that
avoids or lessens the wetland impact;
(2) the project meets all applicable Federal and State permit requirements, and the
applicant provides evidence that those agencies have approved the application;
(3) the proposed use will not result in:
• a measurable increase in the discharge of surface waters to the
shoreland/wetland,
• a measurable reduction in the shoreland/wetland’s capacity for retention and
absorption of silt, organic matter, nutrients and pollutants,
• a measurable reduction in the shoreland/wetland’s existing capacity to absorb,
store and slowly release storm water runoff,
• a measurable loss of important feeding, nesting, breeding or wintering habitat
for wildlife or aquatic life and/or
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• A measurable increase in the existing seasonal temperature of surface waters
in or discharge to the shoreland/wetland.
c)d)In addition to meeting the criteria in (b)(1) above, for projects filling or disturbing from 500 to
14,999 square feet of wetland and/or shoreland setback area, or as otherwise required by the
Board, the applicant shall submit a wetland compensation plan showing proposed
compensation measures (as set forth in subsection 6 of this Section) to be taken to offset
potential adverse environmental impacts to the resource. Mitigation includes the preservation
of upland adjacent to the affected wetland, and compensating for an impact by replacing or
restoring affected resources.
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a) The project will not fill or disturb a coastal wetland or its setback.
b) The project will not fill or disturb a wetland within the Resource Conservation District.
The Board may consult with technical experts, including but not limited to a wetlands
consultant, during the course of its review of the project to ensure that proposed methods of
compensation are adequate. Applicant is responsible for the fees charged for this review.
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